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APPELLEES' REPLY BRIEF. 


Appellants’ reply brief appears to be based upon the 
theory that certain figures in pencil appearing upon the 
statement furnished by Forrest to Beall to aid in disposing 
of the Wellington, were made by the latter and that they 
inaccurately represent the income. 

To what the figures in pencil refer and which are indi¬ 
cated on the Exhibit in the Record (R., p. 167) we are left 
to surmise, for they are not explained in the evidence, nor 
has any one in either of the prior arguments or in the briefs 
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filed in this court ever attached any importance to them, 
until raised by the reply brief after the argument and sub¬ 
mission of the case. In the reply brief counsel state that 
Forrest should not in any wise be held accountable for the 
lead pencil figures appearing on said Exhibit (p. 4). No 
one has ever attempted to hold him responsible for them 
nor is any claim based upon said figures made by appellees. 

While we believe that these pencil figures are of no im¬ 
portance and can neither aid nor detract from the body of 
the Exhibit which Forrest admits he made, still, we 
earnestly request the Court to send for and examine the 
original paper for a better understanding of the situation 
than can otherwise be gained from examining the printed 
copy. Whether the court does so or not, the Exhibit as 
printed in the Record indicates all the figures that are in 
pencil. 

In the first place, it should be borne in mind that this 
statement was prepared by Forrest, written out by himself 
upon his typewriter at home, largely from the re¬ 
ports of his rental agents (R., p. 121) Swartzell, 
Rheem & Hensey, which were introduced in evi¬ 
dence but omitted from this record because volu¬ 
minous (R., p. 124). Secondly, Forrest admits that 
it was furnished to Beall to inform him or his cus¬ 
tomers of the income and expense of the Wellington, and 
at the time “we were figuring on an exchange * * * 

of the Wellington for some other property/’ (R., p. 119.) 
In the third place, as the statement covers the income and 
expense for the first twelve months during which Forrest 
\ield the property, it must of necessity have been prepared 
sometime thereafter, at which time of course no one has 
ever even assumed that Beall was representing the ap¬ 
pellees. 

Assuming therefore the deductions of appellants’ counsel 


to be correct, what effect can any estimate made by Beall 
to Forrest a year after the deal had been closed, haze 
upon the transaction upon which complaint is made? But 
there was no reason at that time foi- Beall to make any 
representation; Forrest had come back to the same broker 
through whom he had acquired the property and was evi¬ 
dently entirely satisfied with his bargain for he sought 
his assistance in an effort to dispose of his interests. 

At the time the statement was prepared, Forrest had 
held this property for a year, had paid the interest on the 
trust during that period, and knew or must have known 
that 6% on $100,000, the first trust, was $6,000. If, there¬ 
fore, the figures “5500” supposed to have been written in 
pencil by Beall represented this interest, Beall must at the 
time have had in mind that the rate was 5 l /i% instead of 
6%. But even this could cause no injury to Forrest, for 
he was endeavoring to dispose of the property and Beall 
had made even a better showing than Forrest himself had 
made. 

The reply brief states “but taxes for year January, 1910, 
to January, 1911, were raised to $1,718.51” (p. 2), but 
this is inaccurate for Forrest testified that the correct tax 
for the year ending June 30 , 1910 was $818.51 and the 
assessment was raised $900 a year after June, 1910 (R., 

p. 120). 

In any event, can Moore & Hill or the appellees in this 
case be held responsible for the fact that after the property 
had been traded, the taxes were increased $900 a year, or 
that Forrest increased his insurance to $125,000, requiring 
a larger premium than had been given as an estimate, or 
that vacancies may have occurred ? Certainly not. 

But let us assume for the purpose of argument that the 
figures appearing in the reply brief are correct and that 
the pencil memorandum indicates what is claimed for it. 



The brief admits that the “net income for the year” de¬ 
rived by Forrest, was $1,572.12 (p. 3), but this overlooks 
the fact that the pencil figures “4200” must refer to the 
payment on the second trust of $350 a month, covering in¬ 
terest and principal, also in pencil, for the period of a 
year. By multiplying $350, payable monthly on account 
of principal and interest (R., p. 8/) by 12, to cover the 
year, we have the sum of $4,200, which would correspond 
to the pencil figures “4200.” But as the second trust was 
only for $39,000, the interest thereon at the rate of 6 % 
per annum amounted only to the sum of $2,340. If this 
interest is deducted from the $4,200.00, the amount paid 
by Forrest during the first year on the second trust, we 
have left the sum of $1,860.00, paid on account of the 
principal. By adding this $1,860.00 paid on the principal 
to the net income of $1,572.12, admitted in appellant’s 
reply brief to have been received, we have a total net in¬ 
come for the first year of $3,432.12, as against $3,346.00 
represented by Beall to be the net income at the time of the 
trade, according to Forrest’s testimony (R., p. 85), or a 
little over nine per cent (9%) on $37,000.00, assuming 
that the valuation of Forrest’s equities to be correct. If, 
however, these equities only amounted to $10,044.50, which 
they actually brought upon sale, it will be seen that the 
income was extremely large. 

It is submitted that appellees have not in their argu¬ 
ment, nor in the brief in which this question of income is 
fully discussed (R., pp. 21-25), referred to the pencil fig¬ 
ures, nor is appellant sought to be held accountable for 
them, or what they indicate, if they in fact indicate any¬ 
thing. We believe them unimportant, and but for the fact 
that appellant has directed attention to them in the reply 
brief, there would be no occasion to file this reply. 

We respectfully submit, however, that the Exhibit as 


a whole, and as Forrest admits he prepared it, eliminating 
the pencil memorandum, shows that the net income derived 
from this property, after deducting every item claimed by 
Forrest to have been omitted, and including in this deduc¬ 
tion the item of $300.00 for increased taxes, and $100.00 
premium for increased insurance (neither of which could 
have been covered by any estimate of expense made by 
Real! at the time of the trade), it still leaves a net income 
to Forrest for the first year of $3,542.70, against $3,346.00 
represented by Beall at the time of the trade as the net 
income (R., p. 85). In other words, Forrest’s own state¬ 
ment shows that he received a net income for the first year 
he held the property of $196.70 in excess of that which 
Beall represented the property would produce (see Aooel- 
lees’ Brief, pp. 21-25). P 

Respectfully submitted. 

Edwin C. Brandenburg, 
Clarence A. Brandenburg, 

F. Walter Brandenburg, 

Attorneys for Appellees. 




